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ur nation’s public schools have never been more diverse. In 2014, for the first time

in our nation’s history, the percentage of public school students who identified

as white was less than 50 percent.! Around 16 percent of public school students
are black; 25 percent Latino; 5 percent Asian/Pacific Islander; 1 percent American
Indian/Alaskan Native; and 3 percent bi-racial or multi-racial.? And the diversity of public
schools is projected to continue to increase.® This diversity is very good for our students.
Studies show that diverse classrooms benefit all students.* A “large body of research []
demonstrates the important educational benefits—cognitive, social, and emotional—for
all students who interact with classmates from different backgrounds, cultures, and
orientations to the world.”® Diversity of backgrounds and perspectives in the student
population helps students develop critical thinking and problem=solving skills.® Such
diversity also increases “democratic outcomes” in that students educated in diverse
classrooms are more likely to be civic-minded, politically active, and engaged in their own
communities.” These social and educational benefits are in addition to the basic values of
empathy and tolerance that education among diverse students brings.?

Notwithstanding schools’ growing diversity,
overt racist and anti-immigrant rhetoric and
actions have increased in our polity. Since the
2016 presidential election, hate crimes and
other racial and religious harassment are on the
rise,” and our schools have not been insulated.
The Southern Poverty Law Center surveyed
over 10,000 educators in America’s schools to
assess students’ experiences of bullying, hate,
and harassment in the aftermath of the 2016
presidential election.!® Eight out of ten educa-
tors reported "heightened anxiety on the part
of marginalized students, including immigrants,
Muslims, African Americans, and LGBT stu-
dents.”" Educators report students harassing
others in the following ways: drawing swastikas
on chalkboards; proclaiming Latino students
will have to “move back to Mexico”; sketching
the n-word in the bathroom; cornering black
and Latino students while repeatedly shout-
ing “Trump!, Trump!, Trump!” at them; and
demanding to “send the Muslims back because
they are responsible for 9/11."2 Educators

“made a point of saying that what is happening
now is something new . . . an unleashing of a
spirit of hatred they had not seen before.""

Such harassment is odious and shameful, to
be sure, but it also erodes a student’s sense

of safety and security and negatively impacts
students’ well-being and academic perfor-
mance. As educators know, “children who are
fearful and anxious are unable to concentrate
and have a harder time keeping up at school.”™
Such harassment degrades the school climate
for all students too. Bullying in general leads to
negative health consequences and decreased
academic achievement for victims.” But
children bullied for discriminatory reasons,
such as for their religion or race, suffer more
significantly than they would from generalized
bullying.'® A student’s personal development
and academic achievement depend on a
positive school climate, consisting of interper-
sonal relationships among students, teachers,
and administrators, all of which combine to
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set the norms, values, and expectations at
school.” The social, emotional, and physical
safety of students makes up critical elements of
a positive school climate.® If the safety of one
group of students is threatened by increased
discrimination, all efforts to create a healthy
school climate are compromised.” Conversely,
improvements to the school climate are
associated with decreased aggression, lower
incidents of violence, and increased academic
achievement.?®

NEA's 2017 Representative Assembly recog-
nized the unfortunate trend of growing racial
and religious harassment and responded by,
among other things, passing New Business
[tem (NBI) 17, which recognizes that “NEA
stands for all students including immigrant
students, students from religious minorities,
students of color, and LGBTQ students.. . . "
NBI 17 called on NEA “to ensure that [students’]
civil rights are fully protected by . . . [ilssuing
legal guidance and model school district poli-
cies that spell out the legal rights [of students]
and provide best practices designed to ensure
that students’ rights are protected.”

This work has taken on even greater signifi-
cance. In the summer of 2017, neo-Nazis, white
supremacists, and Ku Klux Klan members
marched in Charlottesville and elsewhere,
assaulting peaceful protestors and even killing
one.?’ Meanwhile, the President of the United
States asserted that at least some of the
neo-Nazis, white supremacists, and Klan mem-
bers are “some very fine people,”?? retweeted
anti-Muslim hate speech,? and called nations
comprised of black and brown people “s***hole
countries.”** Views espoused by senior political
leaders can have a profound effect on attitudes
and social norms, and there is, at the very least,
a correlation between President Trump's rhet-
oric and policies targeting immigrant, Muslim,
and communities of color, and the rise of hate
crimes and harassment during and since the
2016 presidential election.?

2 NEA Legal Guidance

Given all this, educators’ role in combating
hate, intolerance, and discrimination is as
difficult and important as ever.

The purpose of this guidance is to:

provide educators with an understanding
of current laws that protect students

from racial, religious, and national origin
harassment;

provide a model policy that school
districts should adopt to ensure those
protections are fully enforced,;

provide responses to Frequently Asked
Questions that may be useful in organiz-
ing around these issues; and

provide a list of other resources for
protecting students’ rights.

This guidance does not address the related
and significantissues around discrimination
and harassment against students based on
their sex, sexual orientation, and gender
identification. NEA has developed guidance
specifically addressing transgender student
rights, which is available here (https:/www.
nea.org/assets/docs/20184_Transgender%20
Guide_v4.pdf). And NEA will be developing
comprehensive guidance addressing student
sexual harassment and discrimination in the
coming year.

This guidance also does not address the
related and important issues raised by poten-
tial efforts to enforce immigration laws on
school campus, which unquestionably would
chill some students from attending school.
NEA urges all school districts to adopt Safe
School Resolutions like this model policy, to
clearly establish that schools should never

be sites for immigration enforcement, and to
strictly limit how and when any third party may
come on to school property for any immigra-
tion purpose.



FEDERAL LAW PROTECTS STUDENTS FROM
DISCRIMINATION BASED ON RACE, RELIGION,
OR NATIONAL ORIGIN

As explained in detail below, federal
law provides students with the following
protections.

All students have the right to be free
from racial, religious, and national origin
discrimination at school.

Students have the right to enroll and

remain in school, regardless of their race,

ethnicity, religion, or immigration status.
Students have the right to attend school
without having to present a green card,
visa, social security number, or any other
proof of citizenship.

Students have the right to keep their

education records private, including from

police, federal agents, and immigration
officials.

Students have the right to receive an

appropriate education, regardless of their

English language skills.

Students have the right to be free from
bullying and harassment based on their

race, religion, or national origin, and have

the right to learn in an environment free
from hateful symbols and derogatory
comments. School officials have a legal
duty to address hateful rhetoric and
behavior.

Students have the right to wear religious
attire in schools.

Students have the right to talk about their

faith, join extracurricular religious clubs,
and practice their religion in school (so
long as it does not disrupt other school
activities).

And students have the right to speak
about social and political matters at
school so long as such speech is not
disruptive, but students have NO right
to engage in harassing, threatening,
or intimidating speech toward other
students.

Students’ Rights: Discrimination and Harassment 3



RACIAL, RELIGIOUS, AND NATIONAL
ORIGIN DISCRIMINATION

In 1954, the Supreme Court established in
Brown v. Board of Education that racial discrim-
ination in schools violates the Equal Protection
Clause of the Fourteenth Amendment of the
United States Constitution.?

Title IV of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000c-6(a), likewise establishes that discrim-
ination in schools on the basis of race, color,
religion, sex, or national origin violates federal
law.?” Title VI of the Civil Rights Act of 1964, 42
U.S.C. § 2000d et seq., also prohibits schools
that receive Federal financial assistance—which
is virtually all public schools—from discriminat-
ing against students based on race, color, or
national origin.?

The two primary Federal agencies tasked
with enforcing students’ federal civil rights are
the Office for Civil Rights (OCR) at the United
States Department of Education (ED) and the
United States Department of Justice (DOJ).?

THE RIGHT TO ENROLL IN'/AND ATTEND
ScHooL

All children, including children who are undoc-
umented immigrants, have the right to enroll in
and attend public school. In 1982, the Supreme
Court ruled in Plyler v. Doe that Texas's attempt
to prevent undocumented children from receiv-
ing a free, public education violated the Equal
Protection Clause of the U.S. Constitution.*
Undocumented students are further protected
by civil rights laws that prohibit discrimination

4 NEA Legal Guidance

based on race and national origin. As noted,
Titles IV and VI of the Civil Rights Act of 1964
prohibit public schools from discriminating
against students based on their race, color,
religion, sex, or national origin.?" For undoc-
umented students in public schools, there is
likely overlap between their protections under
Title IV and Title VI based on race and national
origin discrimination, since virtually every pub-
lic school also receives some form of Federal
financial assistance.®

Guidance from DOJ and OCR makes clear that
the right to attend school requires schools and
educators to refrain from any tactics that would
“chill” undocumented students from enroll-
ing.** Schools.must not:

inquire about students’ or their parents’
immigration status;

21.ask for any proof of citizenship—such as a
United States birth certificate;

& deny admission to a student during initial
enrollment or at any other time on the
basis of undocumented status;

deny enrollment to students because they
provide a birth certificate from another
country, or because they refuse to submit
a social security number;

treat a student differently to determine
residency;

engage in any practices that “chill” the
right of access to school;

require students or parents to disclose or
document their immigration status;

make inquiries of students or parents that
has the purpose or effect of exposing
their undocumented status;

demand that parents produce drivers'’
licenses or other identification documents
for which undocumented immigrants may
not qualify; or

require—or even ask about—social security
numbers from all students.3*



Resolution agreements between schools and
DOJ and OCR show ways in which schools
can violate undocumented students’ rights to
enroll. In Georgia, the DOJ reached a settle-
ment with the Henry County School District
after itimproperly notified parents that their
children would be withdrawn from school for
failing to provide a social security number.*®
Further inhibiting undocumented students’
access to school, Henry County also failed to
communicate with students’ parents about
enrollment and registration in a language they
could understand.?¢ In Louisiana, the Jefferson
Parish Public School District committed vio-
lations similar to those in Henry County, and
had to revise its enrollment and registration
materials to clarify that providing a social
security number or other proof of citizenship
was voluntary.®’

Undocumented and immigrant students also
must be able to enroll in the same schools

as native-born peers. In Methelus v. School
Board of Collier County, for example, students
between 15 and 17 years old, who had recently
arrived from Haiti and Guatemala, attempted
to enroll in Collier County schools.*® Without
assessing their academic or English language
skills, Collier County either denied their enroll-
ment altogether or directed the students to
English language programs for adults (which
required an enrollment fee).?? A federal court
concluded that these practices violated the
Constitution and Title VI.4°

DOCUMENTATION AND STUDENT RECORDS

Since schools typically require some documen-
tation in order to verify students’ addresses (for
residency requirements) and birthdays (for age
requirements), the DOJ and OCR offer accept-
able documentation to avoid burdening the
enrollment rights of foreign-born and undoc-
umented students. For example, a school

may ask a student for phone and water bills or
lease agreements to demonstrate residency

within the district.* To determine whether age
requirements have been satisfied, a school
may ask a student for “a religious, hospital, or
physician’s certificate showing date of birth;

an entry in a family bible; an adoption record;
an affidavit from a parent; a birth certificate;
previously verified school records; or any other
documents permitted by law.”?

For undocumented students who are also
homeless, the McKinney-Vento Homeless
Assistance Act ensures that students who
struggle with homelessness still are entitled
to enroll in school.*®* Under this law, homeless
students, including undocumented homeless
students, are exempted from a school’s other-
wise bona fide requirements in order to estab-
lish residency.** A homeless child, regardless
of citizenship status, can never be required to
show any documentation relating to proof of
residency in order to enroll in public school.#

For sensitive records that a school does retain
for purposes of residency or age requirements
(such as a social security number or birth certif-
icate), the school must take steps to ensure that
such records are confidential. Student records
are protected by federal law under the Family
Educational Rights and Privacy Act (FERPA).%¢
For example, if a school elects to assign to stu-
dents unique identification numbers, it should
assign a random sequence of numbers (rather
than students’ social security numbers).#’
Federal guidance makes clear that a school
rarely would have the authority to disclose a
student’s records without their consent.*® One
such rare instance is in response to a subpoena
or other court order; but otherwise, schools
may not turn over such information.*’
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LANGUAGE DISCRIMINATION

Discrimination based on language is also a
form of unlawful national origin discrimination
prohibited by both the Equal Protection Clause
and Title V1.5

Adding to that, the Equal Educational
Opportunities Act of 1974 (EEOA), 20 U.S.C. §
1703, provides that:

No state shall deny equal educa-
tional opportunity to an individual
on account of his or her race,
color, sex, or national origin, by

... the failure by an educational
agency to take appropriate action
to overcome language barriers
that impede equal participation
by its students in its instructional
programs.

The EEOA was passed to remedy the devas-
tating effects of racially segregated school
systems, and protects children’s rights to
“equal educational opportunity without regard
to race, color, sex, or national origin[.]”*" The
EEOA also requires schools to take steps

to ensure that students with limited English
language skills may still participate equally in
all school programs.>? The EEOA applies with
equal force to undocumented and immigrant
students.>

Under the EEOA, Title IV, and Title VI, English
Language Learner (ELL) and Limited English
Proficient (LEP) students are entitled to the
following services in school:

v assessments (such as for special educa-
tion services);

v language assistance (regardless of a
student’s language);

v highly qualified teachers (and training
for such teachers where necessary);

v an integrated-language classroom
(unless segregating students based on
language is absolutely necessary); and

v’ access to all extracurricular activities.>

6 NEA Legal Guidance

Because Spanish is the most dominant lan-
guage in America aside from English, some
assume that a school satisfies its EEOA obli-
gations if it offers classes to ELLs in Spanish.>®
Not so. Schools must accommodate students’
language barriers regardless of their native
language. For example, if Punjabi-speaking
students seek English learner services to assist
them with advanced placement courses, their
school is obligated to provide language-spe-
cific translation services, even if it already
does so for Spanish speakers.>® The DOJ
investigated a school districtin Maine after it
had reportedly failed to include ELLs in gifted
and talented programs, and lacked an ade-
quate number of certified English as a Second
Language (ESL) teachers.” Likewise, the DOJ
reached a settlement with a Virginia school
district for failing to provide enough qualified
teachers and administrators for ELL students,
and for disproportionately disciplining ELL
students.%®

The EEOA applies to parents’ language access
in schools as well. For example, if a student
from China is suspended for violating the
school’s code of conduct, that child’s parent is
entitled to a Chinese interpreter (if the parent
so requests) at any meeting with the school
discussing the suspension.*” The DOJ inves-
tigated a school district in Florida, which had
failed to provide parents and LEP students with
translation and interpretation services during
enrollment and discipline processes.®°



BULLYING, HOSTILITY, AND
HARASSMENT IN SCHOOL

Harassment based on a student’s race, religion,
or national origin is a form of discrimination
prohibited by federal civil rights laws.’
Harassment violates Title VI of the Civil Rights
Act of 1964 when:

1. harassing conduct on the basis of race,
color, or national origin is sufficiently
serious as to limit or deny a student’s
ability to participate in or benefit from the
educational program, i.e., the conduct
creates a hostile environment;

2. aresponsible employee of the school
knew, or should have known, about the
harassment; and

3. the school failed to take prompt and
effective steps reasonably calculated to
end the harassment, eliminate the hostile
environment, prevent the harassment
from recurring, and, as appropriate,
remedly its effects.®?

SUFFICIENTLY SERIOUS TO CREATE A HOSTILE
ENVIRONMENT

“[H]arassing conduct...is sufficiently serious” if
it limits the victimized student'’s ability to par-
ticipate in school.®® If a victimized student can't
sleep, is afraid to come to school, avoids cer-
tain classes, or suffers academically because
of the harassing conduct, then the conduct is
“sufficiently serious” that the school'’s interven-
tion is required by Title IV and Title VI.6*

OCR has explained that each of the following
can constitute harassment in violation of Title VI:

e Using racial, ethnic, or ancestral epithets,
or slurs;

e Attacking or making negative comments
based on how a person or group looks,
dresses, or speaks; and based on their
skin color, facial features, attire, accent,
or language spoken;

e Attacking or making comments based
on a group's allegedly inherited traits; or
® Relying on stereotypes about peo-
ple who share certain ancestral
characteristics.®®

WHEN A ScHooL KNEw OR SHOULD HAVE
KNOWN ABOUT THE HARASSMENT, A DuTY
TO REMEDY THE HARASSMENT AND PREVENT
FUTURE HARASSMENT IS TRIGGERED

When harassment occurs, the school’s respon-
sibility is to promptly end the harassment, pre-
vent it from recurring, and remedy any other
effects the harassment might have caused.®® In
most situations, school administrators cannot
claim ignorance of the harassing conduct if
the surrounding circumstances indicate that
someone at the school should have known
that the harassment was occurring.’ Thus, if

a victimized student dramatically alters her
behavior after the harassment—even if school
personnel did not personally see the harass-
ment, the harassment did not occur on school
grounds, or the student did not report it—a
responsible educator should be alert to the
fact that harassment may be occurring.®® As the
Supreme Court has recognized, “sometimes
adult employees are the only effective adver-
saries of discrimination in schools.”?

For example, the DOJ concluded that a

New York high school was indifferent to the
persistent verbal and physical harassment of
Asian students by their peers, in violation of
Title IV.7% In Pennsylvania, Asian students were
violently attacked by their peers in and around
school grounds, resulting in nearly a dozen
Asian students being hospitalized, and the
DOJ again found that the school’s response
was inadequate.”’ The fact that the school had
disciplined some of the individual students
who had participated in the violent attack was
not enough for the school to comply with its
duty to remedy the harassment.”?

Students’ Rights: Discrimination and Harassment 7



RETALIATION PROHIBITED FOR REPORTING
DISCRIMINATION OR HARASSMENT

Schools may not retaliate against anyone—staff
or students—who make complaints about racial
or religious harassment. Title VI's implementing
regulations make clear that schools shall not
“intimidate, threaten, coerce, or discriminate
against any individual for the purpose of inter-
fering with any right or privilege secured by
[Title VI], or because he has made a complaint,
testified, assisted, or participated in any man-
ner in an investigation, proceeding or hearing
under this part.”’?

ExAMPLES OF HARASSMENT BASED ON RACE
AND NATIONAL ORIGIN

OCR has offered examples both of harassment
and bullying that violate students’ civil rights
and of school actions that constitute an ade-
quate response. For example:

Some students anonymously
inserted offensive notes into
African-American students’
lockers and notebooks, used
racial slurs, and threatened Afri-
can-American students who tried
to sit near them in the cafeteria.
Some African-American students
told school officials that they did
not feel safe at school. The school
investigated and responded to
individual instances of misconduct
by assigning detention to the

few student perpetrators it could
identify. However, racial tensions
in the school continued to escalate
to the point that several fights
broke out between the school’s
racial groups.”

OCR concluded that while the school meted
out a few individual responses to the harass-
ment, the failure to implement a systemic
response was problematic.”> Additionally, the
school should have

8 NEA Legal Guidance

reaffirm[ed] the school’s policy
against discrimination (including
racial harassment), publiciz[ed]
the means to report allegations of
racial harassment, train[ed] faculty
on constructive responses to racial
conflict, host[ed] class discussions
about racial harassment and
sensitivity to students of other
races, and conduct[ed] outreach
to involve parents and students in
an effort to identify problems and
improve the school climate.”

In another incident in an Ohio school district,
in which one African-American student pri-
marily was targeted, someone anonymously
put a crude drawing of a person hanging
from a noose in the student’s locker with the
words “Get Ready 2 Die” and a racial slur.”’
The DOJ's investigation concluded that other
African-American students had also suffered
from racial harassment at the school, and were
penalized after they reported the harassment
to school officials.”

The disproportionate discipline of students of
color, particularly after a racially-charged inci-
dent, is also a violation of students’ civil rights.
At one school in Minnesota, Somali-American
students suffered repeated harassment that
culminated in a violent altercation between
Somali-American students and the white
students who had been harassing them.”” The
DOJ found that the school had disproportion-
ately disciplined the Somali-American students
who were involved in the altercation, in viola-
tion of Title IV, Title VI, and the Equal Protection
Clause.®°

More subtle harassment, based on racial ste-
reotypes, can also violate students’ civil rights.
OCR described a scenario in which a “group
of Asian students is hit and taunted every
week in gym class by other students who say,
‘Asians are supposed to be good at math—not



basketball.”8" If students reported this conduct
to the teacher and were told to “ignore” the
other students and just focus on doing well

in gym class, such minimization would likely
violate the complaining students’ rights.®#2 The
burden of swallowing the harassment does not
fall on the child-victims’ shoulders.

Schools need to understand and respond
effectively to harassment because harassment
can quickly escalate. For a black student at a
Los Angeles charter school, what began as a
white boy “ask[ing] her if she wanted to know
how hot she is on the black-versus-white scale,”
escalated into an image circulated among her
classmates depicting her with a noose around
her neck.?

The purpose and effect of particular acts are
important in determining whether harass-
ment is because of race. Words and actions
that in some contexts would not constitute
harassment could be in other contexts. At

a parking lot in Jacksonville, Florida, after a
football game, white students surrounded
black students from an opposing school and
chanted "Donald Trump! Donald Trump!
Donald Trump!”# While shouting “Trump” may
not always constitute harassment, the circum-
stances surrounding this incident indicated that
the white students were doing so with the pur-
pose of intimidating black students because of
their race. If, for example, a student responded
to a query about whom his parents voted for
and he said, “Trump! Trump! Trump!,” that,
without more, would not be racial harassment.

Across schools, taunts against Latino students
have become increasingly hostile. At a volley-
ball game in Texas, white students chanted,
“Build the wall,” at Latino students on the other
team.?> The same conduct occurred at bas-
ketball games in New Jersey and California.®
In Nebraska, whenever a majority-white team
played the majority-Latino Schuyler High
School, the white students would bring Trump

signs and shout at the Schuyler students about
deportation and building a wall.#” Whether the
students targeted by those chants were actu-
ally immigrants or actually undocumented is
irrelevant for purposes of students’ civil rights,
since the effect is the same: the white students
had created a hostile environment that made
Latino students afraid, or at the very least,
discouraged to attend school.®®

The age of students perpetrating or receiving
the harassment will not preclude peer-to-peer
harassment from being considered a hostile
environment. A white third-grader chasing a
Latina third-grader while chanting “Build the
wall” would likely create a hostile environment
from harassing conduct based on national
origin.®? Similarly, the fact that the perpetra-
tors of the harassment share the same ethnic
characteristics of the victim does not alter the
severity or existence of the harassment. For
example, OCR described the following conduct
as a violation of the civil rights laws, despite the
shared characteristics of the perpetrators and
victim: "A Korean-American student tells her
principal that a group of Korean students has
repeatedly stolen her Asian history textbook
and said that she is not a 'real Korean’ because
she only speaks English. The principal tells her
that because the students who are bothering
her are also Korean, it was probably a mis-
understanding among friends and takes no
action.”?°

ExXAMPLES OF HARASSMENT BASED ON
RELIGION

Teachers have reported that anti-Semitism,
Islamophobia, and harassment directed
towards Sikh students have been on the rise.
Most concerning is the alarming rise in harass-
ment of Muslim students, which reportedly has
been perpetrated not just by students but in
some instances by educators as well. Indeed,
one study found that “teachers and school offi-
cials have participated in one in four bullying

Students’ Rights: Discrimination and Harassment 9



incidents involving Muslim students.””" In one
DOJ investigation, a fourth-grade Muslim girl
was harassed by a school official, who told her
that the "Koran teaches war and hatred,” and
ridiculed her because her mother wore a head-
scarf.?? Thereafter, other students followed the
school official’s example and ridiculed the girl
mercilessly. The school’s response was particu-
larly insensitive. Its sole action was to reassign
the victim—again, placing the responsibility to
end the harassment on the victim's, rather than
the perpetrators’ and the school’s, shoulders.

Harassment of Muslim students by their peers
is very damaging. One study found that 42
percent of Muslim parents report that their
children were bullied because of their faith,
compared to 23 percent of Jewish parents,
and 20 percent of Protestant parents.” Peer
harassment is particularly damaging where the
adults in the school building do not adequately
respond to it, thus signaling that they condone
the harassing conduct. The DOJ and OCR have
offered the following example of when a teach-
er's insensitive response to the harassment of a
Muslim student would violate the student’s civil
rights:

During a lesson about 9/11, class-

mates of a Muslim middle school

student call him a terrorist and

told him to go back to his country.

The teacher tells the class that

only some Muslims are terrorists,

and asks the student why Muslims

have not denounced the terrorist

attacks of 9/11. The student com-

plains to a school official about

the statements by his teacher and

classmates, but the school official

takes no steps to respond.”

Sikh students in particular “can be victims
of Islamophobia because their peers—and
many adults—are unfamiliar with their religious
dress.”” The DOJ concluded that a school
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had violated the rights of a Sikh student who
had been repeatedly targeted with verbal and
physical harassment based on his faith.?® The
student was called “Aladdin” and a “terrorist”
and was told to “go back to his country.”?’ Like
many students who have endured repeated
harassment, the student was afraid that the
harassment would not stop.®

The Anti-Defamation League and other
groups have likewise reported dramatic

recent increases in anti-Semitic hate crimes
and harassment.”” OCR investigations provide
guidance as to how schools can best respond
to such incidents. For example, in one recent
case, school employees at a junior high

school received reports of several incidents of
anti-Semitic conduct at the school. Anti-Semitic
graffiti, including swastikas, was scrawled on
the stalls of the school bathroom. When cus-
todians discovered the graffiti, and reported

it to school administrators, the administrators
ordered the graffiti removed but took no
further action. At the same school, a teacher
caught two ninth graders trying to force two
seventh graders to give them money. The ninth
graders told the seventh graders, “[ylou Jews
have all of the money, give us some.” When
school administrators investigated the incident,
they determined that the seventh graders were
not actually Jewish. The school suspended the
perpetrators for a week because of the serious
nature of their misconduct. After that incident,
younger Jewish students started avoiding the
school library and computer lab because they
were located in the corridor housing the lock-
ers of the ninth graders. At the same school,

a group of eighth-grade students repeatedly
called a Jewish student “"Drew the dirty Jew.”
The responsible eighth graders were repri-
manded for teasing the Jewish student.’®

OCR concluded that the fact that the targeted
students were not Jewish was irrelevant,
“because the harassment was based on

their perceived shared ancestry or ethnicity.”



Conduct-like the graffiti in the bathroom-—
need not be directed at a particular student in
order to constitute discriminatory harassment.
That the school addressed each incident in
isolation was grossly insufficient, considering
the evidence that the whole school had a
serious problem with anti-Semitism."" More
recently, OCR opened an investigation into

a middle school in Colorado after an eighth-
grade student reported that her peers told her
“she should be putin an oven like the other six
million Jews and gassed like the Zika virus.""%?

ExAmMPLES OF HARASSMENT BASED ON
RELIGIOUS ATTIRE

Students who wear visibly religious attire

are particularly vulnerable to harassment.

Just as telling a student to remove her hijab

or his yarmulke would violate the right to
religious expression, physically removing a
student’s religious head covering also would
violate those rights."”® Muslim students have
reported increased levels of harassment, in
part based on how they are dressed. Among
girls in California who wore a hijab, 29 percent
reported that they were offensively touched
by another student, and 27 percent reported
being discriminated against by their teacher.1%4
In Minnesota, a teen reported that a school
security guard removed her headscarf and

put her in handcuffs after an altercation where
another student called the teen a terrorist.'®®
And in a different Minnesota school district,

a Muslim girl reported that a classmate came
up behind her, removed her hijab, threw it on
the ground, and then pulled her hair down in
front of her other classmates.’ The Council on
American-Islamic Relations indicated that the
school district failed to adequately respond to
the abuse.'’” Incidents such as these, particu-
larly those involving student-on-student harass-
ment, require educators’ intervention not just
in the form of discipline, but also in teaching
religious tolerance to the school community as
a whole.

HARASSMENT, HATE SPEECH, AND POLITICAL
EXPRESSION

As the Supreme Court has made clear, stu-
dents do not “shed their constitutional rights to
freedom of speech or expression at the school-
house gate.""%® But the constitutional rights of
students in public school “are not automatically
coextensive with the rights of adults in other
settings.”'%? Schools may prohibit student
expression that will “materially and substantially
disrupt the work and discipline of the school.”""°
“[Clonduct by the student, in class or out of it,
which for any reason—whetheritstems from
time, place, or type of behavior—materially dis-
rupts classwork or involves substantial disorder
or invasion of the rights of others is, of course,
not immunized by the constitutional guarantee
of freedom of speech.”" Thus, adults outside
of school, in most instances, have a constitu-
tional right to use vulgar or offensive speech;
but students may be disciplined for that very
same type of speech, because among other
reasons, schools are responsible for “teaching
students the boundaries of socially appropriate
behavior.""?

Likewise, federal courts have recognized that
certain symbols—such as the Confederate flag—
are so menacing that their display in school in
many contexts would collide with the rights of
other students, and, as such, students often do
not have a First Amendment right to wear or
display such symbols in school."

Indeed, the United States Court of Appeals

for the Seventh Circuit has reasoned that
students wearing the Confederate flag is an
example of school speech that easily forfeits
First Amendment protection. As that Court
explained, “the display of the Confederate flag
in racially mixed schools—illustrate[s the] rare
case” where the disruption of the speech is so
obvious that a school need not show facts that
the speech would lead to a “substantial disrup-
tion” before the speech could be proscribed.
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On the other hand, in normal cases, the school
would have to put forth some “facts which
might reasonably lead school officials to
forecast substantial disruption.”’™

Moreover, if schools allow the Confederate
flag, Nazi swastika, or other discriminatory
symbols to be displayed, they may find them-
selves in violation of Title VI of the Civil Rights
Act of 1964 on the theory that by allowing the
Confederate flag or other hate symbols to be
bandied about, the school is allowing a racially
hostile educational environment to exist."®

Context matters a great deal. Even certain
symbols that are not themselves hateful can
create a racially hostile environment when
used with the purpose or effect of creating

a racially hostile school environment. For
example, the U.S. Court of Appeals for the
Ninth Circuit has held that a school did not
violate the First Amendment when it asked
students to cover the American flag on apparel
in light of the school’s history of students using
the American flag to disrupt Cinco de Mayo
commemorations.'’

CYBERBULLYING

Cyberbullying, or the use of electronic commu-
nications and social media to bully or harass,
can be an extension of face-to-face bullying at
school. Cyberbullying allows bullies to harass
students not just in school but out of school as
well.

It is well established that schools may discipline
students for off-campus speech in certain
situations."® Courts have specifically addressed
when schools, consistent with the First
Amendment, can take action against students
engaged in off-campus cyberbullying of other
students. The test that has emerged from the
Federal appellate courts is that school offi-
cials have the authority to discipline students
for off-campus speech that will foreseeably
reach the campus and cause a substantial
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disruption.”? For example, in S.J.W. v. Lee’s
Summit R-7 School District, the U.S. Court of
Appeals for the Eighth Circuit concluded that
students’ off-campus online posts “contain[ing]
a variety of offensive and racist comments

as well as sexually explicit and degrading
comments about particular female classmates,
whom they identified by name,” that were even-
tually discovered by their classmates, were not
protected speech under the First Amendment,
and as such, the school was free to discipline
the students for the postings.'?°

RELIGIOUS DISCRIMINATION

Two constitutional provisions protect the
rights of religious students. The second clause
of the First Amendment, known as the Free
Exercise Clause, protects students’ rights to
practice and express their religion. And the
Equal Protection Clause of the Fourteenth
Amendment prohibits any State from
"denyling] to any person . . . the equal protec-
tion of the laws,” and thus bars the government
from treating one religious group differently
from another.’

Federal civil rights statutes also protect stu-
dents’ rights to be free from religious discrim-
ination, and to be able to express themselves
in accordance with their faith. Title IV prohibits
public schools from discriminating against
students based on their religion.’? Title VI also
prohibits discrimination against students if
the discrimination is based on their actual (or
perceived) shared ancestry, citizenship, or resi-
dency in a country where one religion is pre-
dominant.'?® For example, Title VI would apply
if the discrimination is based on a student's
Israeli heritage (where Judaism is the predom-
inant religion), or Pakistani heritage (where
Islam is the predominant religion). And, under
the federal Equal Access Act, a public school
must permit students to form clubs based on
religion if the school permits students to form
extracurricular clubs.'* The DOJ reached a



settlement with a school district in Texas that
had permitted student groups to meet during
their lunch period, but refused to honor Muslim
students’ request for a space to kneel and say
midday prayers at the same time.'?

RIGHT TO WEAR RELIGIOUS SYMBOLS AND
CLOTHING AND ENGAGE IN RELIGIOUS
CONDUCT IN ScHooOL

One of the most common forms of religious
discrimination in schools is improperly policing
students’ religious attire. An Oklahoma school
violated a Muslim student’s civil rights when it
disciplined the student for wearing her hijab

to school as a violation of its “no hats” poli-
cy.'?¢ The school’s discriminatory intent was
evidenced in the inconsistent enforcement of
the policy: the school permitted other students
to wear hats for medical, educational, and
other secular purposes.’”” An Alabama school
violated a Sikh student’s rights when it would
not allow the student to attend classes until he
cut his hair, even though the Sikh faith prohibits
him from cutting his hair.'?® Even if a school’s
desire to police students’ attire was motivated
by good intentions, a school can still be liable
for violating a religious student’s rights. Thus,
if the school asked a Sikh student not to wear
his turban to school “for his own safety, given
recent violence targeting Muslims,”'?’ the
school would still be violating that student's
right to religious expression, however benevo-
lent the motives.’°

RIGHT TO ENGAGE IN RELIGIOUS CONDUCT IN
ScHooL

Students have a constitutional and statutory
right to maintain their religious identity in
school. This right is especially pertinent for
students from religious minorities—such as
Muslim, Sikh, Hindu, and Jewish students—who
have been increasingly targeted for their faith.

The First Amendment’s Free Exercise and
Speech Clauses have been successfully

invoked by students who seek exceptions to
dress and grooming codes in order to wear
headcoverings,”' long hair,'* rosaries as
necklaces,'® nose rings,'** and clothing that
does not conform to school uniforms.'® For this
reason, schools must maintain an exemption in
their dress codes to accommodate students'’
sincerely-held religious beliefs.’3

STATE RELIGIOUS FREEDOM
ReEsTORATION AcTS (RFRAS)

Students seeking to exercise their religion in
school or wear religious garb should also con-
sult their state’s Religious Freedom Restoration
Act. Twenty-one states have adopted their own
versions of RFRA, known as “State RFRAs,"'%’
which generally protectindividuals against
substantial burdens on the exercise of their
faith imposed by the government (such as
schooldistricts). For example, in A.A. ex rel.
Betenbaugh v. Needville Independent School
District, aNative American student who had a
sincere religious belief in wearing his hair long,
uncut, and in plain view, was entitled under
Texas's Religious Freedom Restoration Act to
an exemption from a school district’s rule that
required him to wear his hair differently.’®

And prohibiting Sikh students from wearing

a kirpan, a ceremonial knife, also likely would
violate RFRA laws.”*? For a comprehensive
description of state RFRA laws, see NEA Office
of General Counsel, Religious Exemption
Laws—A License to Discriminate? (Dec. 2017).

TeEACHING CULTURAL COMPETENCE

Teaching cultural competence, proscribing
intolerance, and immediately responding to
incidents of hate or bias are critically important
to ensuring the health and safety of all students
and are often legally required.'*

Researchers have found that effective teach-
ing of cultural competence can dramatically
improve students’ academic performance.
The NEA's research department conducted a

Students’ Rights: Discrimination and Harassment 13



review of the literature assessing the impact

of ethnic studies on students’ academic prog-
ress. That review found that students of color
experienced higher academic achievement
where they participated in an ethnic studies
curriculum that focused on their own ethnic
backgrounds." White students also appear to
benefit academically from ethnic studies since
such curricula "were designed to help students
grapple with multiple perspectives,” and there-
fore “produce[d] higher levels of thinking."1#?
Moreover, a study from Stanford’s Center for
Education Policy Analysis found that culturally
relevant pedagogy in San Francisco schools
actually caused higher academic achievement,
rather than just reflecting a correlation.® The
researchers deemed San Francisco's program
“extraordinarily effective in supporting the aca-
demic progression of struggling students.”™**

The impact of culturally competent curricula
has been recognized by the judiciary. In a
recent federal case' involving Tucson’s
Mexican-American Studies (MAS) program,'
the court admired how an ethnic studies pro-
gram positively affected students’ academic
performance. Participating students had higher
high school graduation rates, and higher pass
rates on standardized tests.'’ All students,
regardless of their race or ethnicity, experi-
enced those benefits, but Mexican-American
students in particular achieved remarkable
gains."*® The overall academic effect of the pro-
gram was all the more “impressive given that
the students electing to take MAS classes had
‘extremely low academic performance prior to
taking the courses.”'#

14 NEA Legal Guidance

TEACHING RELIGIOUS LITERACY

Schools and educators should also consider
incorporating religious literacy into the school’s
curriculum. As one teacher and commentator
noted: “Without some understanding of the
world's religious traditions, students are ill
equipped to understand literature, history, art,
or the current political landscape. Religious
illiteracy not only deprives students of the cul-
tural richness that is their birthright as human
beings, it makes for an uninformed electorate
and produces students who are less equipped
to compete in a global marketplace.”’>°
Because of this, NEA; in particular, “believes
that schools should teach the rights and
responsibilities associated with religious heri-
tage and diversity of the United States, respect
for the beliefs of others, and the historical and
culturalinfluences of various world religions.”™’

Teaching students about religions, as opposed
to teaching students one particular religion,

is not'barred by the U.S. Constitution (specifi-
cally, by the Establishment Clause of the First
Amendment).” The United States Supreme
Court furthermore has encouraged schools

to teach about religion (rather than to teach

in favor of a particular religion).’*3 In the 1963
decision Abington v. Schempp, the Court
distinguished school-sponsored Bible reading
(constitutionally impermissible) from teaching
about religion in public schools: “it might well
be said that one’s education is not complete
without a study of comparative religion or the
history of religion and its relationship to the
advancement of civilization.”’* As for the cur-
rently composed Court, every Supreme Court
Justice (except for the newly-appointed Justice
Gorsuch) has in some way endorsed public
schools teaching about religion as a necessary
component of civics and history instruction.’®
As the late Justice Scalia noted in a dissent,
“maintaining respect for the religious obser-
vances of others is a fundamental civic virtue
that government (including the public schools)
can and should cultivate . .. ."™¢



What is impermissible and would violate the
Establishment Clause of the Constitution is
proselytizing or promoting the veracity or

; I | - The legal landscape set forth above provides
virtues of a particular religion.

the key context for educators and activists

To navigate that line, consult the NEA- to consider in determining what actions their
endorsed A Teacher’s Guide to Religion in school district should take to ensure that all
the Public Schools."® There are a few keys students’ rights to attend school without dis-
to teaching about religion in public schools: crimination based on race, religion, or national
(1) approach religious study academically, origin are fully respected.

not devotionally; (2) raise awareness about
religions; do not push acceptance of any one
religion; (3) study religion; do not practice it;
(4) expose students to religious views; do not
impose a particular religious view; (5) educate
about all religions; do not denigrate or pro-
mote any particular religion; and (6) inform
students about various religious beliefs; do
not seek to conform students to any particular

belief.

Fears that all teaching about world religions
necessarily leads to proselytization are
overblown." Instead, teaching about world
religions can prevent the bullying and stereo-
typing of minority religions, and of Muslims

in particular, because American students

are often only exposed to “monolithic” and
extreme depictions of Islam.’® Teaching about
extremism—especially extremism in religious
groups worldwide—can help correct the “imbal-
ance [that] leads to a belief that all terrorists are
Muslims and vice versa.”’®
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One of the most important steps that school
districts can take to protect students’ rights is
to adopt strong and effective policies making
clear both that discrimination and harassment
are prohibited and that the district will take
swift and effective action if such conduct
occurs. Many school districts have some
policies in place already but it makes sense,
particularly in light of the current environment,
to review such policies to ensure they are
comprehensive and clear.

To that end, the following NEA Model Policy is
drafted comprehensively to serve not just as a
model policy for wholesale adoption by school
districts, but also as a checklist against which
to compare existing school district policies to
identify areas in need of improvement.

As a comprehensive policy, the attached
addresses harassment and discriminatory
conduct by anyone in the school environ-
ment: from educators, administrators and
other school staff, as well as from students

and parents. Conduct by staff raises issues
that should be resolved through the existing
labor-management relations process including
collective bargaining. The model policy should
not undermine those processes, but should
instead inform those ongoing relationships and
negotiations.
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At a minimum, a model school district policy
on these issues should include the following
components:

v A statement that the school district
condemns and will take effective action
to prevent the prohibited discrimination
and harassment;

v A clear definition of the nature of the
conduct that is prohibited;

v An effective enforcement mechanism,
which should clarify:

' Who is responsible for reporting
alleged violations;

J Who will receive such reports and
investigate and resolve them confi-
dentially and without retaliation;

JHow staff and others in the school
community will be informed of the
policy; and

1 How staff and students will be
trained on the policy.



DISCRIMINATION AND HARASSMENT
BASED ON RACE, RELIGION, AND
NATIONAL ORIGIN PROHIBITED

All students in our school district are entitled
to be treated equally without discrimination
based on race, color, national origin, or reli-
gion. The school district will not tolerate bully-
ing or harassment of students based on race,
color, national origin, or religion. In order to
ensure any such conduct is promptly stopped
and appropriate remedial action is taken, the
school district adopts this policy for handling
and resolving any complaints of such discrimi-
nation or harassment.

SCOPE

This policy applies to the entire school commu-
nity, including educators, school and District
staff, students, parents, and volunteers. This
policy covers conduct that takes place in the
school, on school property, at school-spon-
sored functions and activities, on school buses
or vehicles, and at bus stops. This policy also
applies to electronic technology and electronic
communication that occurs in school, on school
property, at school-sponsored functions and
activities, on school buses or vehicles, at bus
stops, and on school computers, networks,
forums, and mailing lists, as well as electronic
communication that occurs off school property
that will foreseeably reach the school campus
and cause a substantial disruption at school.

DEFINITIONS

BULLYING means written, verbal, or physical
conduct, or electronic communication, that
adversely affects the ability of one or more
students to participate in or benefit from the
school’s educational programs or activities by
placing the student (or students) in reason-
able fear of physical harm. Such bullying may
consist of comments and conduct directed at
a student either directly or indirectly, whether
through electronic communications, in person
comments or otherwise.

HARASSMENT means written, verbal or physi-
cal conduct, or electronic communication, that
adversely affects the ability of one or more
students to participate in or benefit from the
school’s educational programs or activities
because the conduct is so severe, persistent
or pervasive. Such-harassment may consist of
comments and conduct directed at a student
either directly or indirectly, whether through
electronic communications, in person com-
ments or otherwise.

NATIONAL ORIGIN discrimination or harass-
ment involves treating someone unfavorably
because they are from a particular country or
part of the world, because of their ethnicity or
accent, or because they are perceived to be
from a certain ethnic background (even if they
are not).

RACE discrimination or harassment involves
treating someone unfavorably because they
are of a certain race (or are perceived to be of
a certain race) or because they have personal
characteristics associated with that race (such
as hair texture, skin color, or certain facial
features).

COLOR discrimination or harassment involves
treating someone unfavorably because of their
skin color or complexion.
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RELIGIOUS discrimination involves treating
someone unfavorably because of their per-
ceived or actual religious beliefs, practices,
customs, or heritage, or because of stereo-
types about such religions regardless of
whether the religions are the traditional, orga-
nized religions (such as Buddhism, Christianity,
Hinduism, Islam, and Judaism) or another
religion.

RELIGIOUS EXPRESSION

Any school uniform policy or practice will
accommodate students whose religious beliefs
are burdened by a uniform requirement.
Students may display religious messages on
clothing to the same extent they are permitted
to display comparable secular messages.

Students shall have the right to wear clothes
that are expressive of their religious traditions,
customs, and beliefs, including but not limited
to, yarmulkes, hijabs, headscarves, and other
religiously influenced head or body coverings.

STUDENT SPEECH

Students shall have the right to exercise free-
dom of speech and of the press atschool. But
the right to exercise freedom of speech does
not justify harassing, bullying, or intimidating
actions or speech that deprive or diminish
other students’ right to an equal education.

STAFF ADVOCACY FOR STUDENTS'
RIGHTS

All staff shall have the right to inform students
of their legal and constitutional rights to be
free from discrimination and harassment in
school, as well as their rights under this policy.
Staff shall have discretion as to how to convey
those messages. Classroom posters, signs, and
other classroom postings making clear that the
classroom is a welcome place for all students
shall be encouraged and not prohibited.

18 NEA Legal Guidance

INVESTIGATION, REMEDY AND
PREVENTION PROCEDURE

The school district encourages anyone—stu-
dent, parent or guardian, volunteer, educator,
or staff member—who witnesses harassment
or discrimination based on a student’s actual
or perceived race, religion, or national origin
to report the conduct to school staff. All school
staff are required to promptly share any such
reports to the school district administrator,
whom each school district has designated to
accept and process such complaints.

Complaints may be made orally or in writing.
Complaints should not be dismissed for any
technical reason. If additional information is
needed, the designated administrator must
take reasonable measures to obtain the nec-
essary information. Anonymous reports of
bullying, harassment, and cyberbullying shall
be accepted and investigated in the same way
as other reports.

Upon receiving a complaint for harassment,
bullying, or retaliation, the designated adminis-
trator shall:

1. Take immediate steps to protect any
involved students, educators, or staff;

2. Promptly and thoroughly investigate the
alleged bullying or harassment;

3. Determine if bullying or harassment
occurred;

4. Ifthe administrator determines that
harassment or bullying occurred, take
immediate action to prevent any further
harassment or bullying and to prevent
future occurrences;

a. Such actions should include, depend-
ing on the circumstances, counseling
or discipline of the harassing or
bullying student, but counseling shall
be favored over discipline; and



b. Actions addressing any systemic
issues needed to prevent recurrence
of the harassment and bullying.
Where a school has experienced
more than one act of bullying or
harassment against students of a
particular race, religion, or national
origin, whether actual or perceived,
the remedy shall include systemic
responses such as curricula changes,
professional development for staff,
and/or Know Your Rights trainings for
parents and students.

5. The administrator shall also promptly pro-
vide a written report to district adminis-
tration and all involved students, parents,
and educators, regarding the complaint,
investigation, and any measures taken to
remedy the harassment or bullying and
prevent future occurrences. Such report
shall preserve in confidence the names
of the individuals involved to the greatest
extent possible.

6. The administrator shall maintain written or
electronic records of each complaint and
its investigation and resolution including
the final report and the implementation of
any and all remedial actions taken.

A complainant or victim of harassment, bul-
lying, or retaliation (or parent or guardian)

has the right to appeal the designated school
administrator’s handling of the complaint to the
Superintendent of the School District.

Should that occur, the Superintendent (or
independent designee) shall conduct an
independent review to determine whether
the designated administrator (1) correctly
analyzed the complaint; (2) conducted a suffi-
cient investigation of the incident; (3) made a
proper determination about whether bullying,
harassment, or retaliation occurred; and (4)
took adequate action to remedy past bullying,
harassment, or retaliation, and prevent future
occurrences.

RETALIATION PROHIBITED

The school district prohibits retaliation against
any individual who reports discrimination or
harassment of any student on the basis of race,
religion or national origin or who participates
in an investigation of such a report. Retaliation
is any attempt to seek retribution against an
individual or group of individuals involved in
filing a complaint or report under this policy,
filing an external complaint, participating

in a disciplinary process, or opposing in a
reasonable manner an action believed to
constitute a violation of this policy. Examples
of retaliations include termination, demotion,
refusal to promote, denial of equal educational
opportunities, or any other adverse employ-
ment or school action that would discourage a
reasonable person from opposing perceived
discrimination.and/or harassment.

There will be no retaliation by the school
district against anyone who makes a good faith
complaint about harassment or discrimination
or who, in good faith, reports or provides
information in the course of the investigation
of such complaints. A complaint that such
retaliation has occurred will be investigated
and resolved in the same manner as other
complaints under this policy. If the investiga-
tion determines that retaliation has occurred,
appropriate corrective action will be taken.

ENROLLMENT

The school’s enrollment practices may not treat
immigrant students or families less favorably
than any other students or families. No school
may require that students or their families
show a particular proof of residency, such as

a driver’s license or state-issued identifica-
tion, to enroll. Driver's license or state-issued
identifications can be allowed, but cannot be
required. Schools may, however, require proof
of residency in the form of other documenta-
tion including: utility bills, such as phone, water,
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or gas bills; lease agreements or mortgage
documents; and affidavits from a parent,
guardian or other relative.

Homeless students, including undocumented
homeless students, are exempt from any doc-
umentation requirements in order to establish
residency. A homeless child shall never be
required to show any documentation relating
to proof of residency in order to enroll in public
school.

District personnel shall not inquire about

or record a student’s or a family member’s
immigration status, and pursuant to the Family
Education Rights and Privacy Act (“FERPA"),
shall not disclose, without parental consent,
the immigration status of any student or other
personally identifiable information.

EQuAL ACCESS TO EDUCATIONAL
PROGRAMS FOR IMMIGRANT STUDENTS
AND FAMILIES

District personnel shall treat all students,
regardless of immigration status, equitably

in the receipt of all school services, including
but not limited to, the free and reduced lunch
program, transportation, and educational
instruction.

The District will

1. Offer counseling that adequately
acknowledges the impact of immigra-
tion status on students and their family
members;

2. Offer Know Your Rights presentations to
students and parents in their preferred
language; and

3. Ensure that students are aware of oppor-
tunities to gain access to college, in-state
tuition, financial aid, scholarships, intern-
ships and career opportunities, regard-
less of their status.

20 NEA Legal Guidance

To establish a support system for immigrant
students, the District shall establish on-campus
resource centers for immigrant students and
their families and shall establish at least one
immigrant liaison, with expertise in immigrant
and undocumented populations.

DISTRIBUTION AND IMPLEMENTATION
OF THE PoLicy

This policy shall be distributed to students and
staff annually, and be made part of student
codes of conduct, student handbooks, and
school and district websites.

STAFF ANTI-HARASSMENT TRAINING
AND PROFESSIONAL DEVELOPMENT

All staff are to be trained on this policy. Such
training shall include: (1) how to report harass-
ment, bullying, or retaliation; and (2) how to
respond to incidents of bullying or harassment
that staff witness.

Those who lead or co-lead the anti-harassment
training, as well as the school district adminis-
trator of this policy, should themselves receive
specific and appropriate training in issues
related to race, color, national origin, religion,
and cultural awareness and competency.

Staff shall also be provided professional
development programs that provide them
with, among other things: (i) developmentally
and age-appropriate strategies to prevent
bullying and harassment; (ii) developmentally
and age-appropriate strategies for immedi-
ate, effective interventions to stop bullying
and harassment; (iii) training on the complex
interaction and power differential between
harassers, victims, and witnesses to bullying
and harassment; (iv) research on the causes
and effects of bullying and harassment includ-
ing information about specific categories of
students who are particularly at risk for bullying
and harassment; and (v) training on identifying
cyberbullying and other internet safety issues.



Staff shall also receive necessary support to
successfully teach students who come from
cultures other than their own. Staff are entitled
to district-sponsored and district-funded
training, aimed at developing personal and
interpersonal awareness and sensitivities,
understanding of certain bodies of cultural
knowledge, and mastery of a set of skills that,
taken together, underlie effective cross-cultural
teaching.

STUDENT ANTI-HARASSMENT AND
BuLLYING CURRICULUM

As part of each school’s regular curriculum,

at least annually, schools shall provide edu-
cation for all students (using age-appropriate
materials) regarding tolerance, diversity, and
respect for others. This shall include grade and
age-appropriate education about the prohibi-
tion of harassment and discrimination on the
basis of race, color, national origin, and religion
and the District’s policies with respect to such
harassment and discrimination. The curriculum
will also include instruction on how to prevent
bullying and harassment; on how to make com-
plaints; and on what will occur should students
engage in harassment or bullying.

ANTI-HARASSMENT TRAININGS

All anti-harassment trainings shall include, at a
minimum, the following:

1. Instruction on the type of conduct that
constitutes race, color, national origin,
or religion harassment and a discussion
about the negative impact that bullying
and harassment have on students,
employees, and the educational environ-
ment, including the long-term impact of
bullying and harassment on the students
who are bullied and harassed and on the
offending students themselves;

2. Discussion of the importance of, sensitiv-
ity to, and respect for the diversity of the
student body;

4.

A facilitated discussion of the root causes
of specific forms of harassment that bear
emphasis in the particular school.

a. Forexample, if religious and national
origin harassment against Muslim
students persists in a particular school
then education should focus on
Muslim history and contributions as
well as education about religious and
national origin harassment in particu-
lar and the harms resulting from such
conduct, including but not limited to,
issues related to backlashes that occur
after terrorist events and the perpetu-
ation of negative stereotypes impact-
ing the Sikh, Muslim, Arab-American,
and South Asian communities;

b. For example, if racial and national
origin harassment against immigrant
students or those perceived as immi-
grants persists in a particular school
then education about the history and
contributions of immigrants should
be had as well as a discussion about
immigration harassment in particular
and the harms resulting from such
conduct, including but not limited
to the perpetuation of negative
stereotypes impacting immigrant
communities;

|dentification of designated staff at

each school who are available to answer
questions or address concerns regarding
the harassment policies and procedures
or other issues related to bullying and
harassment;

Instruction that when race, color, national
origin, or religious harassment occurs,
staff should inform students who bully or
harass others that the District accepts and
respects the dignity of all students and
that harassing comments or actions are
inappropriate, harmful, and disruptive,
and will not be tolerated at school.
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ENROLLMENT AND IMMIGRATION ISSUES

Can schools require proof of citizenship to
attend?

Immigration or citizenship status is irrel-
evant to a student’s right to attend school. All
children, including undocumented immigrants,
have a constitutional right to attend school.
Citizenship inquiries could violate that right by
chilling undocumented students from attend-
ing school. Schools should not, under any
circumstance, inquire into immigration status in
a way that has the purpose or effect of chilling
immigrants from attending or enrolling.

Can schools require proof of residency
in the appropriate school or district
boundary?

A state or district may establish bona
fide residency requirements and thus might
require that all prospective students show
some proof of residency. But schools must
allow residency documentation, such as phone
or utility bills, that do not elicit immigration
status or chill undocumented students from
attending school. And homeless students,
as defined by the Federal McKinney-Vento
Homeless Assistance Act, 42 U.S.C. §§ 11301 et
seq., must not be required to furnish proof of
residency within the district under any circum-
stance. Homeless children and youth have a
federal legal right to enroll in school, even if
their families cannot produce the documents
establishing residency.
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What sorts of documentation should the
school use to establish residency?

Districts must permit parents to establish
residency by providing a variety of documents
as proof of residency and cannot require doc-
uments that would bar or chill undocumented
students from attending. Such documents
include: a telephone or utility bill, mortgage or
lease document, parent affidavit, rent payment
receipts, a copy of a money order made for
payment of rent, or a letter from one of the par-
ent’s employers. Schools cannot apply different
residency requirementsto immigrant students
than they do to others.

What documentation can schools use to
establish that state or district age require-
ments are satisfied?

Schools can use birth certificates to establish a
student’s age, but such use must not unlawfully
bar or discourage an undocumented student, a
student whose parents are undocumented, or a
homeless student from enrolling in and attend-
ing school. Schools should inform parents that
alternatives to birth certificates are allowed,
and allow alternative documentation of age
such as a religious, hospital, or physician’s
certificate showing date of birth; an entry in a
family bible; an adoption record; an affidavit
from a parent; a foreign birth certificate; pre-
viously verified school records; or any other
documents permitted by law. Foreign-born
students must not be barred from attending
school.

Should schools ask for students’ social
security numbers?

Although schools are not categorically
prohibited from collecting the social security
numbers of prospective or current students
by federal law, federal law does govern the
disclosure of such numbers and requires that
the confidentiality and security of the social
security numbers must be safeguarded. See,



e.g., Privacy Act of 1974, Pub. L. No. 93-579, § 7,
5U.S.C. § 552a (note). But schools cannot deny
enrollment to a student for refusing to provide
a social security number, and schools should
make that fact known to our parents.

If districts would like to use identifying num-
bers, they should consider creating a randomly
selected number for each student. That way,
social security numbers are secure and stu-
dents that do not have such numbers are not
chilled from attending school.

Can the school district disclose information
to immigration officials or others from a
student’s education records without the
consent of the student or a parent?

The Family Educational Rights and
Privacy Act of 1974 (FERPA) generally prohibits
school districts that receive Federal funds from
the Department of Education from disclosing
information in a student’s education records
that alone or in combination with other infor-
mation can identify that student, without the
prior written consent of a parent or the student
(if that student is 18 years of age or older or.
attends a postsecondary institution). See 20
U.S.C. § 1232g. In very rare circumstances that
are almost never met, a school district may
disclose information from a student’s educa-
tion records without the student’s or parent's
consent.

Should schools communicate enrollment
procedures in languages other than
English?

Title VI of the Civil Rights Act of 1964,
42 U.S.C. § 2000d, and the Equal Educational
Opportunities Act, 20 U.S.C. § 1703 require a
school district to meaningfully communicate
material information about enrollment. As such,
enrollment and other documents should be
translated into languages other than English
and schools should be able to respond to
parents who do not speak English.

Should schools proactively show immigrant
parents and their children that their children
are welcome in school?

School districts should proactively notify
immigrant parents and communities about
their rights to send their children to public
school. Districts should engage in outreach to
communities to inform parents that all students
who are residents in the district are welcome to
attend the district's schools.

BULLYING AND HARASSMENT

What should a student do if bullied or
harassed by a classmate because of the
student’s or family’s immigration status
or because of the student’s or family’s
religion?

students, regardless of national origin,
immigration status, or religious background,
have the rightto an education free from bully-
ing and harassment. Harassment and bullying
should be reported to a teacher, a school
administrator, or the school principal. If the
bullying or harassment issue is not resolved at
the school site and the district has adopted a
policy similar to the NEA model policy, parents
and students can use that policy procedure to
ensure that the harassment is remedied and
prevented. Otherwise, students should bring
concerns to the district office. If the superin-
tendent or other district administrators do not
respond satisfactorily, students and their par-
ents should voice concerns at the next meeting
of your school board, if comfortable doing so.
Students and their families should consult legal
counsel if the harassment is not remedied or if
future harassment is not prevented.
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What do I do if | see a student being
bullied or harassed because of

the student’s race, national origin,
immigration status, or religion?

In many instances, bullied or harassed students
will not report the bullying or harassment.
School staff are responsible for reporting all
such incidents to the appropriate staff person
(under the model policy above, the school
administrator), even when the student doesn't
report the harassment. Be sure to follow up

to ensure all proper steps have been taken to
remedy and prevent the problem. Federal law
prohibits retaliation against anyone for report-
ing illegal harassment or bullying. If an NEA
member suffers retaliation for so reporting,
contact your local NEA association.

How should a parent, teacher, or
student document incidents of bullying
or harassment?

Document what happened, if possible, with
photos, video, audio, or written statements
about the bullying or harassment, and make
note of when the harassment was reported.
Keep copies of any letters, emails, or written
communication sent to the school and that
the school sends in response. Log any phone
calls or in-person meetings that occur with the
school, and take notes if you can, of the date,
time, and location of the meeting and what
was said.

What if the school fails to respond or
takes insufficient action to stop the
harassment or bullying or punishes the
person who spoke out?

The school is legally obligated to protect stu-
dents from harassment and stop and prevent
it. When a school fails to act, outside help may
be needed. NEA members should consult their
local NEA affiliate. Students and their families
should consider seeking legal counsel.
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What can be done about cyberbullying
of students?

Cyberbullying, or the use of electronic commu-
nications and social media to bully or harass,
can be an extension of face-to-face bullying at
school. Cyberbullying allows bullies to harass
students not just in school but out of school

as well. When cyberbullying is an extension of
school-based bullying or causes disruption to
the educational environment, schools can and
should take action to stop the cyberbullying
and prevent future incidents.

Do students have a.First Amendment right
to wear or display racially or religiously
threatening images such as swastikas or
confederate battle flags?

Students do not have a right to expression
that deprives other students of equal educa-
tional opportunities. Courts have uniformly
recognized that displaying swastikas, confeder-
ate flags, and other racially intimidating sym-
bols can and should be prohibited where they
deprive other students of equal educational
opportunities.

RELIGIOUS EXPRESSION IN SCHOOL

Can students wear religious head
coverings even when the school prohibits
wearing hats?

Dress codes are not required but schools
may enforce dress codes that ensure that stu-
dents dress in a manner that, in addition to the
following guidelines, takes into consideration
the education environment, safety, health, and
welfare of the student and others.

Under all circumstances, staff and students
shall have the right to wear clothes that are
expressive of their religious traditions, customs,
and beliefs. Consistent with that, staff and stu-
dents have the right to wear yarmulkes, hijabs,
headscarves, and other religiously influenced
head or body coverings.



A school’s dress code may not be more strictly
enforced against religious students than other
students.

Are students barred from praying or
expressing their religion in school?

Students have the right to express their
religion with other students in settings, such as
before or after school or during lunch breaks,
where student expression is not restricted to
school matters. Religious expression shall not
be burdened more than any other personal
expression.

Consistent with this, religious messages on
T-shirts and the like may not be singled out

for suppression. Students may wear religious
attire, such as, among other things, yarmulkes,
hijabs, and head scarves, and students may not
be forced to wear gym clothes that they regard,
on religious grounds, as immodest.

Can staff encourage students to engage in
religious activities?

Students have both the right to be free
from staff encouragement of religion and the
right to express their own religious beliefs and
traditions.

Teachers and school administrators, when
acting in those capacities, are representatives
of the state, and, in those capacities, are
themselves prohibited from encouraging or
soliciting students for religious or anti-religious
activity. When acting in their official capacities,
staff may not engage in religious activities with
their students.

Education about the world’s religions, however,
can and should be part of the curriculum.
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GENERAL RESOURCES ON HARASSMENT AND
BULLYING

Diversity Toolkit, Nat'l Educ. Ass'n, http://
www.nea.org/tools/diversity-toolkit.html.

Toolkits: NEA's Bullyfree It Starts with Me,
Nat'l Educ. Ass'n, http://www.nea.org/
home/63946.htm.

NEA Human and Civil Rights, Bullying
and Sexual Harassment Prevention and
Intervention Training Modules, http://
www.nea.org/assets/docs/15294_HCR_
Bullying_Training-Rev.2-14.pdf.

NEA Human and Civil Rights, Nat'l Educ.
Ass'n, http://www.nea.org/home/64661.
htm.

Phil Nast, Teaching Students to Prevent
Bullying: Curriculum Resources
Identifying, Confronting and Stopping
Bullying, Nat'l Educ. Ass'n, http://www.
nea.org/tools/lessons/teaching-
students-to-prevent-bullying.html.

Teaching Tolerance, Responding to

Hate and Bias at School: A Guide for
Administrators, Counselors and Teachers,
http://www.tolerance.org/sites/default/
files/general/Responding%20t0%20
Hate%20at%20School%200NLINE_3.
pdf.

Classroom Resources, Teaching
Tolerance, https://www.tolerance.org/
classroom-resources.

Resources for Educators, Parents

& Families, Anti-Defamation

League (2017), https://www.adl.
org/education-and-resources/
resources-for-educators-parents-families.
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Bullying & Ostracism: Classroom
Materials, Facing History and
Ourselves (2017), https://www.
facinghistory.org/topics/bullying-
ostracism?f%5B0%5D=fh_search_api_
search_type%3Acontent.

Stop Hate Project et al., Bullying
Prevention Month of Action Toolkit,
https://8449nohate.org/wp-content/
uploads/2017/10/TOOLKIT.pdf.

Yvonne Pratt-Johnson, Communicating
Cross-Culturally: What Teachers Should
Know, Internet TESL J. (Feb. 2006),
http://iteslj.org/Articles/Pratt-Johnson-
CrossCultural.html.

RESOURCES FOR HARASSMENT BASED ON
RACE, ETHNICITY, AND IMMIGRATION STATUS

Nat'l Educ. Ass'n, All Inl: How
Educators Can Advocate for English
Language Learners (2015), https:/
www.nea.org/assets/docs/18285_
ELL_AdvocacyGuide2015_low-res_
updated_6-23.pdf.

Nat'| Educ. Ass'n, Your Students and
Immigration Raids: What You Can Do
(2016), http://www.nea.org/assets/docs/
ice-raids-fact-sheet-1.pdf.

U.S. Dep't of Educ., Resource Guide:
Supporting Undocumented Youth (Oct.
20, 2015), https://www?2.ed.gov/about/
overview/focus/supporting-undocumented-
youth.pdf.

Nat'l Educ. Ass'n, How to Respond to
Incidents of Racism, Bullying and Hate
in Schools, NEA Today (Nov. 17, 2016),
http://neatoday.org/safeschools.

Cindy Long, Talking to Students About
Charlottesville Violence and Racism, NEA
Today (Aug. 14, 2017), http://neatoday.
org/2017/08/14/talking-to-students-
about-charlottesville-events.



Black Lives Matter at School: Resource
Toolkit for School Staff, Rochester City
Sch. Dist. (Feb. 17, 2017), https://docs.
google.com/document/d/1ou2lkNO_1ijC-
JDfmasbAG8mx_7hvvicHKmobhtcVLAk/
edit.

RESOURCES FOR HARASSMENT BASED ON

RELIGION LEGAL RESOURCES FROM THE U.S.
U.S. Dep't of Justice, Combating Religious ~ DEPARTMENT OF EDUCATION AND THE U.S.

Discrimination Today: Final Report (July DEPARTMENT OF JUSTICE

2016), https://www.justice.gov/crt/
file/877936/download.

U.S. Dep't of Justice, Cmty. Relations
Serv., Twenty Plus Things Schools Can Do
to Respond to or Prevent Hate Incidents
Against Arab-Americans, Muslims, and
Sikhs (2012), https://www.justice.gov/
sites/default/files/crs/legacy/2012/
12/17/20-plus-things.pdf.

Antisemitism & Religious Intolerance,
Facing History and Ourselves (2017),
https://www.facinghistory.org/topics/
antisemitism-religious-intolerance?
f%5B0%5D=fh_search_api_search_
type%3Acontent.

Marisa Fasciano, Extreme Prejudice: The
“Whys" and “Hows" of Teaching About
Religious Radicalism, Teaching Tolerance
(2015), https://www.tolerance.org/
magazine/fall-2015/extreme-prejudice.

First Amendment Ctr., A Teacher’'s Guide
to Religion in the Public Schools (May
2008), http://www.religiousfreedom
center.org/wp-content/uploads/2014/08/
teachersguide.pdf (endorsed by the
National Education Association).

Catherine E. Lhamon, Office for Civil
Rights, U.S. Dep't of Educ., Dear
Colleague Letter: Guidance to Ensure
All Students Have Equal Access to
Educational Resources (Oct. 1, 2014),
https://www2.ed.gov/about/offices/
list/ocr/letters/colleague-resource-
comp-201410.pdf.

Office for Civil Rights, U.S. Department
of Educ., Fact Sheet: Ensuring Students
Have Equal Access to Educational
Resources without Regard to Race,
Color, or National Origin (Oct. 1, 2014),
https://www2.ed.gov/about/offices/
list/ocr/docs/dcl-factsheet-resource-
comp-201410.pdf.

Civil Rights Div., U.S. Dep't of Justice &
Office for Civil Rights, U.S. Dep't of Educ.,
Dear Colleague Letter: English Learner
Students and Limited English Proficient
Parents (Jan. 7, 2015), https://www?2.
ed.gov/about/offices/list/ocr/letters/
colleague-el-201501.pdf (English lan-
guage learners).

Civil Rights Div., U.S. Dep't of Justice

& Office for Civil Rights, U.S. Dep't of
Educ., Information on the Rights of Al
Children to Enroll in School: Questions
and Answers for States, School Districts
and Parents (May 8, 2014), https://www.
justice.gov/crt/about/edu/documents/
plylerga.pdf (Enrollment and remaining
in school).
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U.S. Dep't of Justice, U.S. Dep't of

Educ. & White House Initiative on Asian
Americans & Pacific Islanders, Combating
Discrimination Against AANHPI and
MASSA Students (Feb. 2016), https://
www?2.ed.gov/about/offices/list/ocr/
docs/aanhpi-massa-factsheet-201606.pdf
(Race and national origin harassment).

Civil Rights Div., U.S. Dep't of Justice

& Office for Civil Rights, U.S. Dep't of
Educ., Plyler Dear Colleague Letter (May
8, 2014), https://www2.ed.gov/about/
offices/list/ocr/letters/colleague-201405.
pdf (Enrollment and remaining in school).

Russlynn Ali, Office for Civil Rights, U.S.
Dep't of Educ., Dear Colleague Letter:
Harassment and Bullying (Oct. 26, 2010),
https://www2.ed.gov/about/offices/
list/ocr/letters/colleague-201010.pdf
(Bullying and harassment in general).

U.S. Dep't of Educ., Office for Civil Rights,
Know Your Rights: Title VI and Religion
(Jan. 2017), https://www2.ed.gov/about/
offices/list/ocr/docs/know-rights-201701-
religious-disc.pdf (Harassment based on
ethnicity and religion).

Seth M. Galanter, Office for Civil Rights,
U.S. Dep't of Educ., Dear Colleague Letter
on the Prohibition Against Retaliation
under Federal Civil Rights Laws (Apr.

24, 2013), https://www2.ed.gov/about/
offices/list/ocr/letters/colleague-201304.
pdf.

Resolution Agreement, Dekalb Cty.

Sch. Dist. (U.S. Dep't of Justice May

7, 2013), https://www.justice.gov/crt/
about/edu/documents/dekalbagree.pdf
(multiple incidents of student-on-student
harassment against Sikh students at
charter school, including one student
being called "Aladdin” and being

told to "go back to his country”); Civil
Rights Div., Case Summaries: Dekalb
County School District, U.S. Dep't of
Justice, https://www.justice.gov/crt/
case-summaries#dekalb.

Letter from Catherine D. Criswell, Dir.,
Region XV Office, Office for Civil Rights,
U.S. Dep'tof Educ;, to Christian Williams,
Esg., Richmond Heights Local Sch. Dist.
(May 11,2012), https://www2.ed.gov/
about/offices/list/ocr/docs/investi-
gations/15111134-a.pdf (white coach
subjected African-American players to
racially hostile environment, including
referring to students as animals and
“ghetto”).

Press Release, U.S. Dep't of Educ. News,
Departments of Justice and Education
Reach Agreement with Owatonna,
Minnesota Public Schools to Resolve
Harassment Allegations (Apr. 12, 2011),
https://www2.ed.gov/about/offices/list/
ocr/docs/investigations/05101148-c.
pdf (severe and persistent harassment of
Somali-American students, culminating
in violent fight); Resolution Agreement,

Independent School District #761, OCR
Docket No. 05-10-1148 (U.S. Dep't of
Educ. Apr. 11, 2011), https://www2.ed.
gov/about/offices/list/ocr/docs/
investigations/05101148-b.pdf.

RESOLUTION AND SETTLEMENT AGREEMENTS
FROM THE DEPARTMENT OF EDUCATION AND
THE DEPARTMENT OF JUSTICE

Resolution Agreement, Deer Creek Pub.
Sch., OCR Docket No. 07-14-1103 (U.S.
Dep't of Educ. Sept. 4, 2014), https://
www2.ed.gov/about/offices/list/ocr/
docs/investigations/more/07141103-b.
pdf (complainant was repeatedly called a
racial epithet).
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155 See, e.g., Skoros v. City of New York, 437
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156 Lee v. Weisman, 505 U.S. 577, 638 (1992)
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157 See, e.g., Hall v. Bd. of Sch. Comm’rs of
Conecuh Cty., 656 F.2d 999, 1002-03 (5th Cir.
1981) (holding that Bible literature course in school
violated First Amendment because the approved
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